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This presentation is designed to provide educational information regarding the
subject matter covered as of the date of presentation. The information discussed
herein is subject to change based on subsequent judicial decisions and legislation.
In this presentation, neither the speaker nor Jackson Walker L.L.P. is rendering legal,
accounting or other professional services. If legal advice or other expert assistance
is required, the services of a competent professional should be sought. The
statements, views, and opinions in this publication are those of Antonio R. Partida,
and not necessarily of Jackson Walker L.L.P. or any of its other personnel.



Statutory and Regulatory Background: Item 303, § 10(b), and

em 303 Disclosure




STATUTORY AND REGULA
BACKGROUND




ltem 303 requires disclosure of “material information relevant to an
assessment of the financial condition and results of operations of the
registrant” in periodic filings with the SEC. 17 C.F.R. § 229.303.

)3 provides further guidance to management:

cus specifically on material events
=asonably likely to




According to the SEC, “where a frend, demand, commitment, event or
uncertainty is both presently known to management and reasonably likely

to have material effects on the registrant’s financial condition or results of

ion,” a duty to disclose exists under Item 303.

itment, or uncertainty is known,




According ’ro commentators, “the MD&A has become a maqjor, if
1ajor, item of narrative disclosure that is studied,
ements, for investment decisions
Disclosure, 22




Section 10(b) of the Securities Exchange Act was designed with
broad applicability as a “catch-all” antifraud provision.

Rule 10b-5 broadly prohibits, in connection with the purchase or
any security, any person, directly or indirectly, to:

or artifice to defraud,



Ivate cause of action for damages under § 10(b) is not
ory text or Rule 10b-5, courts
vith the




Requisite jurisdictional means;

Plaintiff as purchaser or seller;

eptive practice;




ection 10(b) private actions are subject to a two-year statute of
a five-year statute of repose, after which time no

.
e .




SEC enforcement of MD&A violations has largely focused on egregious
violations.

n the Matter of Caterpillar Inc., Exchange Act Release No. 34-30532

act of Brazilian hyperinflation

aya



CIRCU
CONNECTIONTO § 10(B
RULETOB-5



Held that Item 303 did not create a duty to disclose a number of negative
outlooks on future growth.

Even when these trends were presently known to management at the time of
VeriFone's IPO and VeriFone's stock price fell by more than seventy percent after its
initial offering.

ing implied that there could be no private § 10(b) and
in that circuit, since without a duty



Factual Background

The dispute in Oran centered on the failure of American Home Products (AHP)
to disclose heart valve and other cardiac problems revealed by clinical studies
of two weight-loss drugs, Pondimin and Redux.

e this information was made public and AHP took appropriate
ne capital markets was minimail.



Issues and Holdings

(1) whether there was an independent private right of action under Item 303
(a question left open from prior cases in that circuit);

Held: No.

to disclose for purposes of a private




Duty to Disclose and Focus on Materiality:

The Third Circuit reasoned that because Item 303's materiality test “varies
considerably from the general test for securities fraud materiality set out by the
Supreme Court in Basic Inc. v. Levinson,” disclosure deficiencies in the MD&A did
the requirement of a duty to disclose in a § 10(b) private action.

) ()

cited the SEC’s 1989 concept release on
ynitude test for materiality




Ultimately, the Oran court left open the 10b-5 route for violations
of Item 303’s disclosure requirements if a separate duty to
disclose was adequately alleged.

~ "“ID]emonstration of @ wolo’rlon of the disclosure requirements of
=ad inevitably to ’rhe conclusion that such
e 10b-5. Such a duty to




Factual Background:

NVIDIA became aware of a problem with weak solder points in its graphics
processing unit (GPU) and media and communication processor (MCP)
1ips, but did not disclose this information fo the public for nearly fwo

e from its periodic reports in the meantime.

=ased in a 2008 Form 8-K,

NA O




Reasoning and Holding:

The NVIDIA court relied heavily on language from Oran that a
em 303’s disclosure mandate did not “lead inevitably”
e would be required under Rule




Factual Background

Morgan Stanley took two positions in the subprime mortgage market as of late 2006:

A $2 billion short position on Credit Default Swaps on debt backed by subprime mortgage-
backed securities (asset-backed securities or ABS); and

A $13.5 billion long position to sell higher-rated CDOs.

cted, to simplify, a bet that the subprime mortgage market would
DOs would not be impaired by the crash.

ime mortgage crash on



Holding and Rationale

“We note that our conclusion is at odds with the Ninth Circuit’'s recent
opinion in [NVIDIA].”

it’'s implication that Oran compels a conclusion
ole under 10b-5, Oran actually
on of ltem



Background

investors filed a putative securities fraud class action against Ocwen

Financial, a corporation which handled mortgage services and

oreclosures, alleging among other claims that Ocwen'’s failure to
qilures regarding its loan servicing program

03's disclosure mandate which was




MACQUARIE INFRASTR
V. MOAB PARTNERS, L.P.



Defendant Macquarie is a publicly-traded holding company,
iIncorporated in Delaware, which owns and operates infrastructure-

related enterprises.

Macquarie's highest-performing subsidiaries was engaged in
Ot No. 6 fuel.

oromulgated IMO 2020,




Shareholders sued, alleging violations of various antifraud

provisions of the federal securities laws because of Macquarie

ailure to disclose the potential impacts of IMO 2020, in violation
isclosure mandate.

issed plaintiffs’



The Supreme Court granted certiorari to address the narrow issue

of “whether the failure to disclose information required by Item
1 support a private action under Rule 10b-5(b), even if the
‘'statements made’ misleading.”

— ) A -.




At oral argument, much of the contention before the Court was

over textual analysis of Rule 10b-5(b)’'s scope and whether it
captured “pure” omissions or whether an affirmative statement
=>ged that was rendered misleading.

O the distinction in language
ing that




Held: pure omissions are not actionable under Rule 10b-5(b).

Pure omissions vs. half-truths

> ission occurs when a speaker says nothing, in
particular meaning to that

=ntirely to file




ourt was careful to limit the reach of its holding in footnote

=r tangential fo the




Scope and applicability of § 10(b)
2. ' “statements made” language in Rule 10b-5(b)
3. ities Act
4.



“Rule 10b-5 . .. makes it unlawful for issuers of registered securities to ‘make
any untrue statement of a material fact or to omit to state a material fact
necessary in order to make the statements made, in the light of the
circumstances under which they were made, not misleading.’” Macquarie,
0 at 260.

> scope of Rule 10b-5 to only those securities that are
issuers of those securities.

~~



Later in its analysis, the court considers plain language definitions of
“statement,” from the relevant editions of the Oxford English
Dictionary and Webster's New International Dictionary, positing that
these definitions support its holding.

> SH DICTIONARY 857 (1933) (def. 3) (defining “statement” as a
ing forth facts, arguments, demands,




Even the textual discrepancy between § 11 and Rule 10b-5(b)’s
omissions language—arguably the most convincing rationale for
the Court’s holding due to application of the Canon Against
plusage—is not without significant flaws.

1 different stafutes and are not analogs



Rule 10b-5's focus on fraudulent conduct is further clarified by the
sion of certain necessary elements in its cause of action,
e—it is clearly not a strict liability




As a final note on the focus of § 10(b) and Rule 10b-5, the
Macquarie court makes repeo’red reference to the statement in
Chiarella that "Section 10(b) is aptly described as a catchall

ilon, but what it catches must be fraud.”

= in its reasoning the very next
states that a



One federal appellate court has already misconstrued Macquarie to
foreclose claims for pure omissions under any subsection of Rule 10b-5 —
something that the Supreme Court was very careful to avoid saying in its

holding.

~ Appvion, Inc. Ref Sav. & Employee Stock Ownership Plan by & through Lyon v.
n Cir. 2024); Alcarez v. Akorn, Inc., 99 F.4th 368, 373 (7th Cir.
> Rule 10b-5") (Cmng Macquarie, 601 U.S.




Shifting the onus of enforcement for pure omissions entirely to the SEC will
almost certainly result in a greater number of violators slipping through the
cracks, and will likely have a chilling effect on the amount of information

disclosed in the MD&A, since Exchange Act reporting companies can now
avoid private liability under 10b-5(b) for MD&A violations by simply refusing to
=ven in the face of an SEC disclosure mandate).

Ob-5(a) and (c), which




TAKEAWAYS & RECOMMENDATIONS




Scheme liability precedent likely captures pure omissions of the
sort proscribed by the Macquarie Court.

tem 303 should be modified to include language for

omoort




Unlike Rule 10b-5(b), subsections (a) and (c) of the Rule broadly
person “[tjo employ any device, scheme, or artifice
in any act, practice, or course of
J or deceit




Generally, a “Scheme” under Rule 10b-5 is *‘a plan or program of something
to be done; an enterprise; a project; as, a business scheme, or a crafty,
unethical project.’”

S.E.C. v. Familant, 910 F. Supp. 2d 83, 94 (D.D.C. 2012) (quoting SEC v. Aaron, 446
596 n.13 (1980) (citing WEBSTER'S INTERNATIONAL DICTIONARY (2d ed. 1934))

one court notes, proscribe
TIUIATNTNG




The Supreme Court’s scheme liability precedent strongly supports this approach.
Affiliated Ute Citizens of Utah v. United States, 406 U.S. 128 (1972).

Supreme Court found liability under a fiduciary duty theory for violations of subsections (a) and
(c) where bank representatives defrauded a group of Native Americans and their
=sentatives by failing to disclose that the bank and its employees would gain financially
ince the subject shares were selling for a higher price on the non-Indian

he Court reasoned that
@ OSINg




SEC v. Zandford, 535 U.S. 813.

Supreme Court found a securities broker liable under subsections (a) and (c) of
Rule lObT-S for misappropriating the proceeds of sales in his customers’ investment
account.

ned that liability was appropriate because “[? espondent was only
scheme without making an affirmative
gljeXe st and confidence with




Similarly to the broker-dealer context in the case of discretionary
accounts, the management of an Exchange Act reporting

ompany owes fiduciary duties of care and loyalty to their

under Rule 10b-




Whlle ’rhe existing framework of Rule 10b-5's scheme liability
oNs may be sufficient to remedy the ails of private plaintiffs
ner action by ’rhe Commission is
ated from the




Sample Language:

The o
make the MD&A materially :
investor, and shall be a violation of Regulcmon -K.
violation shall be actionable under the requisite sections of the
Securities Exchange Act, including without limitation §§ 10(b)
and 20(a) thereof.




The inclusion of this language into Item 303 is within the SEC's
congressionally sanctioned rulemaking authority, as it is both in
the public interest and necessary for investor protection.

> § 78] (enabling promulgation of “such rules and
Ission may prescribe as necessary or
ection of investors”);



Macquarie and the circuit split on Item 303 which preceded it
makes clear that Item 303’'s materiality standard must be revisited
and revised.

> 989 release is largely to blame for the circuit split
boser standard for materiality in the

IO difficult to



ample Language:

If any information de

important to a reasonable investor, or reasc
“total mix” of information, then it is material for the purposes ¢
Regulation and must be disclosed. For the avoidance of doubt,
parties shall apply the materiality standard articulated in U.S.
Supreme Court decisions to evaluate whether any information
required to be stated pursuant to this ltem 303 is material and
thereby required to be disclosed.




Harmonization of Item 303’s materiality standard would accomplish
several important objectives:

It would clarify to reporting companies that “material” means “*material,”
and thereby reporting companies would have consistent standards that
snable easier compliance with Item 303’s mandate.

03 disclosure would likely result in
0 the markets,




Modification of Item 303’'s materiality standard would also be

consistent with other disclosure provisions contained in Regulation S-

case adopting amendments fo Item
nanged the




Because of the balanced disclosure and liability frameworks which exist under the
securities laws, the Supreme Court’s characterization of the inclusion of pure
omissions within the ambit of Rule 10b-5(b) as an expansion of the § 10(b) private

?hf o!‘jochon Is inaccurate, and concerns about overbroad applicability are
allaye

e made in the MD&A Is subject to the safe harbors for forward-looking
Rule 3b-6 and the PSLRA.

om securities fraud claims




AGAINST 'ANY PERSON
MANIPULATIVE OR DECEPTIVE DEVICE OR
CONTRIVANCE' IN CONNECTION WITH THE /

PURCHASE OR SALE OF A SECURITY.”
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International Law So

Society, and as student Editor-in-Chief ©

the triannual publication of the American Bar Association
International Law § and the most widely distributed U.S.
international law review in the world. Antonio was also a member
of the Corporate Law Association and served as a research
assistant to Professor Marc |. Steinberg, helping research and draft
publications on novel issues in securities law.
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Prior to joining the firm as an associate, Antonio worked as a
corporate legal extern with the in-house legal team at Denbury,

Inc. during its merger with ExxonMobil, and served as a judicial
extern to Magistrate Judge Kimberly C. Priest Johnson at the U.S.
District Court for the Eastern District of Texas. Antfonio was a summer
associate with Jackson Walker in 2022 and 2023.
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